
My computer is pleadin’ the
Fifth

Fifth  Amendment  case  in  Denver
causes concerns
by Glen C. Davis

Recently, the Supreme Court ruled that GPS tracking devises
violated  the  Constitutional  Fourth  Amendment  guarantees
because people have a reasonable right to privacy in their
cars. As I understand the ruling, however, if you have OnStar®
or one of the other government tracking devices already in
your car, they can track you through that system.

On January 4th, the Denver Post reported on another example of
the courts grappling with the Bill of Rights in the digital
age. And the case is shaking up civil liberties groups.

The case involves Ramona Fricosu who was allegedly involved in
a fraud scheme along with her husband. One of the items seized
by  the  prosecutors  was  her  laptop  computer.  The  laptop,
however, was encrypted and the prosecutor could not retrieve
the contents. Fricosu refused to give the password citing her
Fifth Amendment right against self-incrimination.

John Ingold of the Denver Post reported on the 24th, “In an
order issued Monday, U.S. District Judge Robert Blackburn said
requiring Ramona Fricosu to provide an unencrypted version of
her laptop’s hard drive to prosecutors does not violate her
rights  against  self-incrimination.  Instead,  Blackburn  ruled
that  providing  the  unlocked  laptop  wouldn’t  be  self-
incriminatory  because  it  wouldn’t  prove  anything  that  the
government doesn’t already know.”
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Hanni  Fakhoury,  an  attorney  with  the  Electronic  Frontier
Foundation, still thinks the Fifth Amendment applies in this
case, according to the article. The case is going to the 10th
Circuit Court of Appeals.

This is actually a compelling case and one likely to make it
to the Supreme Court. On the one hand, you do have a right not
to provide incriminating evidence in the Fifth Amendment. That
is why signing anything “under penalty of perjury” is quite
frankly unconstitutional. You cannot be compelled to sign away
your rights.

On the other hand, the Fourth Amendment guarantees, “The right
of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures shall
not be violated,…” While the police today have pretty much the
same  power  that  the  “Redcoats”  had  prior  to  the
revolution—which  was  among  the  chief  complaints  of  the
colonists—they still must obtain a warrant from a judge. In
this case, they did that and the seized computer was among the
evidence for their case. Whether or not the computer and the
location of the computer was specified on the warrant as is
REQUIRED by the Fourth Amendment is another topic.

In  this  case,  I  would  have  to  agree  with  District  Judge
Blackburn. Apparently the laptop was just another piece of
evidence in the pieces of evidence that they already had.

Let us set another scenario, however. Let us say that a person
is sitting and using a wireless laptop at a coffee shop. A
police officer wanders over and the person presses a button
and locks the computer. Does the officer have a “probable
cause” to order the person to unlock the laptop? No. This
would violate both the Fourth and Fifth Amendment. If the
officer “sees” something that the person is doing and knows
that it is illegal, he may then have probable cause to arrest
and cause the person to unlock the computer. He already sees
it and knows it is there. If the coffee shop owner, however,



sees actual evidence that the person is using the computer for
illegal purposes and reports it, then the police have enough
for a warrant and to cause the person to unlock.

Granted, in the case of Fricosu, the prosecutors and police
have not “seen” the contents so they do not “know” there is
anything related to the case on the computer at all. That may
be an “out” in this case. Still, I believe there is enough
“probable cause” that this does not represent a violation of
either the Fourth or Fifth Amendment. Does the lock on your
front door, for example, give you a Fifth Amendment right to
keep  officers  from  performing  their  duty  after  they  have
complied with the Fourth Amendment?

One question that might come up, however, is what about online
storage sites? If a person stores the data at an online site
that is not listed on the search warrant, can the police
access it or use it as evidence? I would think not until they
obtained another warrant for the evidence. Of course, that
would  be  served  to  the  provider  of  the  service,  not  the
defendant.

Lulu  holiday  savings  until
December 14th.

Right now you can save 25% off any book at LULU.com to a
maximum of $50. Simply add the coupon code BUYMYBOOK305 when
you checkout. This offer expires December 14, 2011. Some of
these books are downloadable as PDFs.
For those who like the smell of paper in the morning, our
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recent Treatises on Warfare contains a collection of documents
from various eras of warfare. Concerning the Militia is still
available and contains a wealth of information on the Second
Amendment to the Constitution of the United States.

We  have  recently  added  Essays  on  the  Constitution  of  the
United States by Paul Leicester Ford with additional material
and  editing  by  Glen  C.  Davis.  The  “government  approved”
Federalist Papers were not the final word on the subject. See
what some of the other Federalists and Anti-Federalists had to
say about this document and the Bill of Rights. This book
comes in regular print and a large print edition.

The fictional suspense novel A Shroud of Evidence is also
still available. It is now available at the iBookstore for
your electronic device.

So take your pick and save up to $50 until December 14th.
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Beware the ides of March or you might
miss  a  good  deal.  From  now  until
March 15, you can get 15% off of your
order  by  entering  IDES305  in  the
coupon  section  for  your  order.
Maximum  savings  with  this  offer  is
$10. This is an offer from LULU.COM
which reserves the right to modify or
cancel  the  offer  at  anytime.  Not
available  where  prohibited  by  law.
This  book  has  been  known  to  cause
bleeding  and  convulsions  in
laboratory  liberals.

The Government Class Book by Andrew Young was one of the text
books used in class rooms throughout America to explain the
Constitution. While William Rawles’ A View of the Constitution
of the United States of America remains thoroughly a secular
law book, Andrew Young explains government at all levels and
how they intertwine. His work certainly takes a different view
of “the Separation of Church and State.”

This  work  is  also  available  as  a  download  and  can  be
downloaded  by  members  of  Freedom  Torch.
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A  Clause  for
Concern:  Cross
Examining  the
Interstate Commerce
Clause

This is an examination of the Interstate Commerce Clause of
the  Constitution  by  a  non-lawyer.  Just  how  far  does  this
Constitutional  Power  of  Congress  extend?  What  of  other
Constitutional authorities that the Congress has delegated or
ignored?
The Congress has, for example, turned over control of the
wealth  of  the  nation  to  a  cabal  of  private  bankers
collectively known as the Federal Reserve. Since 1913 this
group has caused the Great Depression and has been directly
linked to our current economic turmoil.

Does Congress have the right to order you to purchase health
insurance?  The  Ninth  Amendment  to  the  Constitution  should
destroy that myth.

This is an attempt by a non-lawyer to make sense of it all,
but I have dug down into some of the Supreme Court cases and
evaluated them next to the Constitution.
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